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This is a matter which should also inter- 
est the great storehouses of learning of this 
country — the libraries. It is because of the 
encouragement received spontaneously from 
the New York Public Library that I am ad- 
dressing you in hopes that you may find the 
object a worthy one for your interest and 
encouragement. It will perpetuate your ad- 
miration for those of your staffs who volun- 
teered and sacrificed themselves in 1918. 

In order to realize this project the Com- 
mittee must depend upon the enthusiasm of 



all of us. If we decide it is worth while to 
perpetuate in stone in Belgium the principles 
for which we fought from 1914 to 1918, 
nothing can stop its realization, and its sig- 
nificance will be limitless; but to accomplish 
this we must sow the seed of our enthusiasm, 
and preach the gospel far and wide that this 
is the righteous and wise thing to do; and, 
as an inspiration and help let us keep before 
ourselves our reward, which is that it is not 
a duty but a privilege, and a joy to work 
for that great soul — Cardinal Mercier. 



COPYRIGHT AND THE PUBLISHERS: A REVIEW OF THIRTY YEARS 

By M. L. Raney, Librarian, Johns Hopkins University, Baltimore, Maryland; 
Chairman, Book Buying Committee 

SECOND GENERAL SESSION 



We are here to consider a copyright meas- 
ure introduced (by request) in Congress 
April 28 by Mr. Tincher, of Kansas (H. R. 
11476). Its titular author is not committed 
to it and has yet to make the necessary 
studies for the determination of his own 
attitude. 

The bill's putative origin is the so-called 
Authors' League of America. "So-called" 
I say, for such copyright organizations in 
America have always been but parade bunt- 
ing hung on publishing fronts, to be discarded 
after parading was over. The reason for 
such carnivals when the legislator comes to 
town is a little lone paragraph in the Con- 
stitution of the United States which says not 
a word about the manufacturers and sellers 
of books, but speaks only of authors and their 
public. Thus runs a part of 

Article I, Sec. 8. The Congress shall 
have power : To promote the progress of 
science and useful arts, by securing, for 
limited times, to authors and inventors, 
the exclusive right to their respective 
writings and discoveries. 

The old time publisher has a poor opinion 
of that subsection and a worse one still of 
its English mother, the Statute of Anne. He 
would amend it if he could, but there is not 
the slightest chance. Copyright legislation 
remains the concern of authors and their 
public. As a class, however, authors are a 
timorous folk and slow to unite, while the 
public, in Mr. Roosevelt's lament, will not 



take its own part. Rarely, therefore, has 
either of these principals functioned con- 
structively in drafting the measures definitive 
of their relations. In the one great historic 
instance of their conjunction, above noted, the 
publishers lost perpetual monopoly, and au- 
thor's copyright was won. That eclipse of 
1710 will never be forgot. But while the 
sceptre had passed from Stationers' Hall, 
the role of Warwick remained ever a possi- 
bility. And so, what with the diffidence of 
authors and the confusion of the people, pub- 
lishers, busy and indeed indispensable scribes 
that they are, together, in the United 
States, with the printers, have played 
conspicuous parts suggesting claims and for- 
mulating terms. 

The present bill is no exception. The 
typographers announce their willingness to 
forego an (unproductive) privilege — for in- 
creased tariff protection. Two publishers 
draw up the stipulations, and the document 
is taken to Washington by the secretary of 
the Authors' League. The measure has great 
capabilities for good, but the zealous scribes 
could not forego the temptation of slipping 
in a clause to the fattening of their own 
pockets at tremendous cost to the public and 
no advantage to authorship — "not emphasized 
by authors," as they once expressed it. Will 
the people's representatives sign? If the 
past is any criterion, they will not, for the 
publishers have essayed such a rider four 
other times in the past thirty years, and suf- 
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fered four defeats — two on the floor of Con- 
gress, two in committee. 

What is the proposition, so sponsored? 

The bill itself has the worthy purpose of 
qualifying the United States for membership 
in the International Copyright Union, from 
which, save Russia, we are the only con- 
spicuous absentee among powers of the first 
rank. We do hold place in the Pan Ameri- 
can convention, founded on the same general 
principles, but our literary relations are much 
more intimate with Europe, especially Great 
Britain because of common language, than 
with South and Central America. We should 
without question enter the larger fellowship 
also, as Brazil has set out to do. 

The fundamental principle of this associa- 
tion (called Berne Union from its place of 
birth in 1886) is that copyright once secured 
in any Union country has validity, without 
further formality or cost, throughout all the 
countries of the Union. 

From this family of nations we have been 
barred for thirty years because of a provision 
in our law, known as the "manufacturing 
clause," which denies copyright to the for- 
eigner unless his book is made here. This 
was the price paid the printers in the Act of 
1891 for any protection at all to foreigners 
other than resident here. Previous to that, 
literary piracy was legalized and constituted 
the national sin, for the remission of which 
a host of men and women of high repute in 
and out of Congress struggled for a half 
century before attaining any degree of suc- 
cess. 

It is but fair to say, however, that in this 
particular the United States were but follow- 
ing European precedent. Our first federal 
act, which established the nation's policy for 
a century, was passed in 1790. This was 
three years before France set the precedent 
of granting, irrespective of residence or na- 
tionality, copyright to anyone publishing a 
book on her soil, though in 1852 she took a 
longer lead by decreeing against republica- 
tion (though not against performance) of 
works first published abroad, without regard 
to reciprocity. As for Great Britain, her 
law was not superior to ours when the fa- 
mous petition of fifty-six British authors 
was presented to the Senate by Henry Clay 



in 1837- It took a court construction of 
1868 to establish the applicability to non- 
residents of the Act of 1842, which allowed 
a book first published in the United King- 
dom (England, Scotland, Wales, and Ire- 
land) to bear coypright throughout the 
British dominions, while it was not till 1886 
that such protection was given a book first 
published elsewhere in those dominions. And 
even since 1887, when the Berne convention 
went into effect, it must be remembered that 
an American author, to attain copyright in 
the Union countries, must publish there first 
or simultaneously, just as much as a British 
author must since 1891 do in the United 
States to get legal protection here. Publica- 
tion twice in each case is necessary. 

Finally, in the interest of fairness and 
sound action, let it be clearly recognized that 
American publishers cannot nowadays be 
charged with the habit of pirating foreign 
authors' works as was true before the Act 
of 1891. There is no National Sin crying 
out now for expiation. A very striking proof 
of this lies in the fact that, though English 
authors can since 1891 get under our law 
by publication here, less than one per cent, 
according to a published statement of the 
Register of Copyrights, have felt the neces- 
sity of doing so. 

So that, while the nuisance of double pub- 
lication should be abated, public law substi- 
tuted for private agreements, and the temp- 
tation to Canadian retaliation removed, yet 
the international situation is not such as to 
justify the purchase of such advantages at 
any price. There is abundant time for de- 
liberation, and the opportunity for action 
alike uncompromising and distinguished. In 
such unhurried and critical temper, we may 
now pass from the bill itself to an exafnina- 
tion of Sinbad, the Publishers' Rider. 

The proposal is that with the repeal of the 
manufacturing clause shall go another, viz., 
revocation of everybody's right to acquire 
a foreign book from any source except the 
publisher of its American edition. No mat- 
ter how shoddily the reprinter might do his 
work (and there would be no object in a re- 
print, except a cheaper one), he would 
thereby gain monopoly of all originals shipped 
here, and could charge at his pleasure. But 
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this is to state the case in its most innocuous 
form. Printing here would not, under the 
new conditions created by this Act, be re- 
quisite to the establishment of an American 
edition. The foreign original might be made 
to serve the purpose. Three words — Copy- 
right, John Smith, 1922— behind the title 
page of two such copies, when registered and 
deposited in Washington, would constitute 
an American edition. The Register of Copy- 
right would not ask whether there were any 
more like these. All dealings must be with 
the new owner, under the dire penalties of 
infringement. The inscription of the magic 
words would be a matter of arrangement 
between the jobber here and the publisher 
there, or between the east and west sides of 
the same house. 

The first beneficiary of this scheme would 
be the international publisher. Through our 
membership in the Berne Union, all his Euro- 
pean issues would automatically have the 
protection of our laws against piracy, while 
only compliance with the simple formalities 
above mentioned, with payment of a dollar 
per title, would be necessary to qualification 
as publisher of an American edition. We 
could not then order such London books 
from London agents, but must deal instead 
with the New York house and pay its prices 
or do without. What those prices would be 
is not a matter of conjecture. For example, 
one half the titles handled here by The Mac- 
millan Company are importations; that is, 
books not printed or reprinted in the United 
States. The average rate at which they are 
priced on this side is 38.3 cents a shilling 
(which has an actual value at present of 
22.S cents). Now, as always heretofore, a 
buyer, whether individual or institution, can 
escape such charges by importing from Eng- 
land. The rider to subsection (a) of Sec- 
tion 6 would block that escape, and exact the 
higher toll. 

The second beneficiary would be the im- 
porter of books from countries with broken 
down currency, especially Germany, and to 
a less extent Italy and France. What a 
harvest awaits the copyright manipulator in 
this field. The German mark has fallen to 
about one-sixtieth of its ante bellum value, 



but the domestic price of books has increased 
but five fold. Under the rules of the trade, 
enforced by the Government, this price is 
trebled in sales to most foreign countries, in- 
cluding the United States. Even so, that 
has made German books cost us about one- 
fourth as much as in 1914. For the profiteer, 
who is already finding a way to operate, here 
is a golden opportunity, through employment 
of the American edition fiction, to double or 
treble the price of sure sellers — which will 
mean the first rate manuals of science and 
philology exploited at the expense of Amer- 
ican investigators and students. 

From the operations of this pair, the bill 
provides six exemptions — the Government, 
the blind, the traveller, imported libraries, 
whether bought en bloc or brought in by the 
immigrant, foreign newspapers or maga- 
zines, and the imported originals of English 
translations copyrighted here. In this line 
of eight beneficiaries, one misses two faces, 
— the author, who gets not an added penny, 
and the general public for whom his work 
is done. These two would like to meet. The 
Constitution would have them do so freely. 
This bill says they may, provided the buyer 
is a Government official, or bereft of eye- 
sight, or content with a periodical, or has 
the money to take a trip to Europe, or to 
buy a whole library at once. But the searcher 
after truth in study and laboratory, the cul- 
tivated reader at home, the impecunious stu- 
dent who has not the price of an ocean 
voyage — they will pay heavily for the meet- 
ing, if the rider reaches his goal. The 
profiteer in foodstuffs for the body is held 
in execration. What more can be said of 
him who would corner the supplies of the 
brain ? 

And so, if the rider pulls rein at the White 
House, it will come to pass that librarians 
and bookbuyers of every degree will go 
very charily about their foreign acquisitions, 
for the penalty of a misstep is ugly. 
Never knowing what the registry of 
copyrights in Washington might show, they 
will in every instance first inquire whether 
some monopolist has beat them there. Is it 
thus we shall "promote the progress of 
science and useful arts"? 
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History of the Project 

This offering of the publishers is not a 
new one, though the law of other countries 
knows it not. By it they attempt to retrieve 
one of their two historic defeats of the past 
thirty years — the first, suffered in the Act 
of 1891 when victory by ambush seemed 
certain till a month before the Session's end 
Senators Sherman and Carlisle discovered 
the stratagem and plucked the invaders; the 
second, suffered in three successive adverse 
verdicts in the Supreme Court of the United 
States, in 1908 and 1913. As both these con- 
tests were waged in adherence to false 
theories of copyright, it is well to review 
them. 

Copyright is the exclusive privilege of 
multiplying and first disposing of literary and 
artistic works. It is not a natural right, but 
one fixed by statute, as all rights in human 
society are. A natural right would be an 
absolute right, but absolutism is dead; one 
has not an absolute right to life itself. A 
criminal may be sentenced to death and a pa- 
triot yield his life at his country's command 
in its defense. 

This grant is of distinctly modern origin 
and its entire development can be traced. The 
idea was unknown before the invention of 
printing, though there was a lively manu- 
script trade during the Middle Ages and 
copyists abundant — no less than 10,000 in 
Paris and Orleans alone, it is said. By the 
end of the sixteenth century it was coming 
to be seen that if authorship, with its at- 
tendant advantages to the public, was to 
flourish otherwise than at the precarious 
pleasure of wealthy patrons, the author should 
for a limited term have the monopoly of pro- 
duction and sale. It was a national affair, 
however, the foreigner was not recognized, 
and the native author was protected against 
importation of the foreign reprint. Such 
was the typical situation in the United States 
when in 1891 Congress concluded at last to 
grant the foreigner copyright if he had his 
book made here. The publishers lay low, 
thinking to draw the old non-importation 
clause to prevent the customary sale of the 
original which they would then undertake 
to reprint under American copyright. While 
there is good reason to suppose that the at- 



tempt in court to prevent importation for 
use as against sale would have failed, yet the 
threat of such litigation might have proved 
a deterrent to libraries especially. So after 
mature deliberation, involving a distinguished 
Senatorial debate, Congress passed the Act 
with a specific proviso insuring to institutions 
and individuals the continued right of impor- 
tation for use, though restricted to two 
copies. 

This decision greatly upset the publishers 
and they have made repeated efforts at its 
repeal, the present being the fourth in thir- 
teen years. It is not generally known that 
they tried it twice during the war — Jan. 8, 
1915 (H. R. 20695), and Jan. 27, 1916 (H. R. 
10231) — when public attention was focused 
elsewhere, but these bills did not emerge 
from committee, since the American Bar 
Association's Committee on Patent, Trade- 
Mark and Copyright, under the chairman- 
ship of R. H. Parkinson, of Chicago, was 
awake and made efficient protest. 

Their most ambitious drive, however, came 
in connection with the Act of 1909. This 
campaign really ran over nearly a decade. 
Learned counsel was employed, and elaborate 
preparations carried through. On May 1, 
1901, the American Publishers' Association 
and the American Booksellers' Association, 
recently formed for the purpose, put into 
effect a joint pact placing most classes of 
books on a net basis, except for a discount 
of ten per cent to libraries. 

Article III of the Publishers' program ran 
as follows : 

That the members of the Association 
agree that such net copyrighted books and 
all other of their books shall be sold by 
them to those booksellers only who will 
maintain the retail price of such net copy- 
righted books for one year, and to those 
booksellers and jobbers only who will sell 
their books further to no one known to 
them to cut such net prices or whose name 
has been given to them by the Association 
as one who cuts such prices, etc. 

The Booksellers, on their part, voted "not 
to buy, not to keep in stock, nor to offer for 
sale, after due notification, the books of any 
publisher who declines to support the net 
price system"; to expel any member reported 
by any three of his fellows as having had 
commerce with a denounced publisher; to 
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refuse such expelled member or a denounced 
dealer all discount. 

Here was an agreement to destroy the 
business of anyone who refused an oath to 
support whatever retail price a publisher 
might set and join in punishing those who 
did not. Here was plain combination in re- 
straint of trade. One need not necessarily 
condemn maintenance of price in order to 
condemn the coercive methods here employed. 
The defense lay in the nature of copyright 
as a monopoly, which was alleged to place 
the proprietor beyond the reach of anti- 
trust laws, and as sole vendor to control re- 
sale. 

Two results followed swiftly. First, li- 
braries found their prices advanced about 
twenty per cent. The American Library As- 
sociation, joined by the National Education 
Association, protested. Second, R. H. Macy 
& Company, blacklisted and blockaded for 
retailing at $1.24 a net copyrighted $1.40 
novel, purchased by them at forty per cent 
discount, brought suit Dec. 3, 1902, against 
both Associations and others. On Feb. 23, 
1904, the New York Court of Appeals de- 
clared the combination illegal so far as it 
sought to control uncopyrighted books. In 
March the agreement was changed to cover 
copyrighted books only, and two publishers 
instituted suits against Macy's shortly after- 
ward. The Bobbs-Merrill Company printed, 
under the copyright notice of The Castaway, 
the following in each copy: "The price of 
this book at retail is one dollar net. No 
dealer is licensed to sell it at a less price, 
and a sale at a less price will be treated as 
an infringement of the copyright." Macy's 
price was $ .89. 

Scribner's sought to attain the same end 
by printing in their catalogs and bills the 
following notice: "Copyrighted net books 
published after May 1, 1901, and copyrighted 
fiction published after Feb. 1, 1902, are sold 
on condition that prices be maintained as 
provided by the regulations of the American 
Publishers' Association." In both these in- 
stances, the attempt was being made by rea- 
son of copyright monopoly to impose by no- 
tice a retail price on a dealer with whom 
there was no privity of contract. 

The United States Circuit Court, Southern 



District of New York, found for Macy's July 
11, 1905, and these verdicts were affirmed 
June 16, 1906, in the United States Circuit 
Court of Appeals for the Second Circuit. 

This sequence of events is of the greatest 
significance to the case which we have in 
hand today, for it was in June and Novem- 
ber, 1905, and March, 1906, that the three 
conferences to lay the basis for a bill "to 
amend and consolidate the acts respecting 
copyright," as requested by the Chairman of 
the Senate Committee on Patents, were held. 
The publishers swarmed over the place, for 
here was the chance of a lifetime to win in 
Congress a battle they were losing in the 
courts. Despite the substantial labors of the 
Copyright Officer, an amazing strand of privi- 
leges, filched from author and public for the 
aggrandizement of the publisher, was woven 
into the fabric of the draft. Here they in- 
serted absolute prohibition of importation 
unless with the reprinter's consent. Con- 
tinued control after sale was covered by this 
astounding clause: 

That the copyright secured by this Act 
shall include the sole and exclusive right: 
(b) To sell, distribute, exhibit, or let for 
hire, or offer or keep for sale, distribution, 
exhibition, or hire, any copy of such work. 

A purchaser could not even show a book 
he had bought, let alone sell it at will, unless 
the publishers gave written consent, and a 
violation would incur the fine or imprison- 
ment fixed for infringement. 

And there was much else of the same ilk. 

So deftly, however, was the work done by 
counsel and so assured the client's manner 
that the Congressional committees were at 
first taken in and spoke for a brief space the 
approved patois of the publisher. The trend 
of events thereafter cannot more certainly 
be gauged than by reading side by side the 
two reports of Chairman Currier dated re- 
spectively Jan. 30, 1907, and Feb. 22, 1909. 
The primary rights of the public were the 
keynote of the latter. His eyes and those of 
the Senate Committee, which also adopted it, 
had been opened by the pleas of the Ameri- 
can Library Association, and the Library 
Copyright League, organized for the purpose 
by W. P. Cutter, but especially through the 
appearance of a brilliant protagonist of the 
cultivated reader, at the Hearings of March, 
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1908, in the person of William Allen Jenner, 
a New York lawyer, speaking in his own 
name. Mr. Jenner had already got the ear 
of Congress by the private publication in 
1907 of a masterly analysis of the bill en- 
titled The publisher against the people, a plea 
for the defense, to be followed after the 
Hearings by The octopus, similarly issued. 
Under his penetrating probe, the proceedings 
broke up and turned into a general rat-hunt 
by all aboard. At the end, the importation 
right was back where it ought to be, the 
disposal section resumed its traditional tenor 
in the grant, "To print, reprint, publish, copy, 
and vend the copyrighted work," and many 
other nests were cleared out. 

One last stand was yet to be made. The 
Supreme Court on June 1, 1908, had affirmed 
the lower court decisions in the Bobbs-Mer- 
rill and Scribner cases, even though in Jan- 
uary, 1907, the publishers had changed their 
"agreement" to a "recommendation," with- 
out, however, altering coercive practices. 
Thus the publisher could not by mere notice 
limit the price of resale, nor after the first 
vending exercise any further right. The 
final drive, made at the critical Hearing of 
Jan. 20, 1909, was in the effort to insert the 
following clause : 

That subject to the limitations and con- 
ditions of this act copyright secured here- 
under shall be entitled to all the rights 
and remedies which would be accorded to 
any other species of property at common 
law. 

Here again appeared Mr. Jenner for the 
public, joined by Mr. Parkinson, who, as 



already seen, was still keeping his vigil in 
1916. 

This clause was to revive an old claim of 
the Stationers' Company of London, which, 
under the aegis of the Star Chamber, carried 
so high a hand for a century and a half from 
its charter in 1556. Since 1710 when the 
Statute of Anne, the first copyright act, went 
into effect, all copyright in published works 
has been statutory. So finally decided the 
House of Lords in 1774. In this spirit the 
American Constitution was written and the 
Act of 1790 so construed by the Supreme 
Court in 1834 and repeatedly since. The 
effect of the clause would probably have been 
to upset the Bobbs-Merrill verdict. It failed, 
and the bill only when so amended was signed 
by President Roosevelt on the last day of 
his second term in 1909. 

The end of the American Publishers' As- 
sociation came in 1914 with the payment of 
$140,000 in damages following the third unani- 
mous verdict of the Supreme Court Dec. 1, 
1913, in favor of Macy's. 

And now after all this history, with the 
fate of its sire full before its eyes, the 
young National Association of Book Pub- 
lishers, our nativity greetings hardly dead on 
the air, dashes up on the old steed, with the 
prettiest trappings the best copyright sad- 
dler in America could give him, determined 
once more to stay the free flow of the world's 
thought our way, thus beggaring American 
art, science and scholarship to fill a private 
till. 
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I have asked President Root for the oppor- 
tunity to make reply to Dr. Raney's discussion 
on copyright in an earlier session, not so 
much to argue the details of the Copyright 
Bill as to criticize the spirit in which his com- 
ment on the book-trade was offered. 

His speech was called "A Primer of Copy- 
right." This suggested to me, while being 
delivered, the following paraphrase of Kip- 
ling's well-known verse : 



"If the book-trade were as here it seems, 
And not the book-trade of my dreams, 
But only intrigue, graft and taint, 
If the book-trade were, 
But — the book-trade ain't." 

Like Mayor Hylan in his attitude toward the 
transportation interests in New York, Dr. 
Raney believes that all who have had to do 
with copyright from the publisher's angle are 



